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OPLNLON
This appeal is nmade pursuant to Section 19 of the Personal
| ncome Tax Act of 1935 apter 329, Statutes of 1935, as amends
from the action of the Franchise Tax Comm ssioner in overruling
the protest of Sam Katz to the Comm ssioner's proposed assess-
ment of additional income tax in the amount of $605.27 for the
year ended Decenmber 31, 1935.

The proposed additional tax arises from the disallowance
by the Comm ssioner of the deduction clained by the Appellant
in his return of incone for the year ended Decenber 31, 1935,
of the amount of $11,500 as a bad debt. The debt arose from
the |loan by Appellant on or about Decenber 11, 1933, of the sum
of $11,500 to one John Zanft, who gave Appellant his prom ssory
note, payable on demand, in evidence of the obligation. In
the early part of the year 1934, after advising Appellant of
his intended action and of his intention nevertheless to pay
the obligation in full, Zanft filed a voluntary petition in
bankru%tcy in the State of New York, listing anong his liabili-
ties the said obligation upon which nothing had been paid.

Prior to rece|V|n% his discharge in bankruptcy in the latter
part of the year 1934 and thereafter, Zanft onseveral occasion
made certain statements to Appellant respectlng t he payment of
the ampunt of the obligation. It is. uponthe Dasis of "these
statements and the fact that Zanft intended to enter the

agency business in Los Angeles and did in fact enter that
business with an excellent chance of success that the Appellant
contends that the obligation did not become worthless in 1934
at the time of Zanft's discharge in bankruptcy and that Appella
acted reasonably in ascertaining that it became worthless and
charging it off in 1935 when it appear that due to the failure

of hr's agency business Zanft would not be able to meet the
obl i gation.

To avoid the effect of the discharge in bankruptcy in
1934, the Ag ellant relies upon the principle that a prom se
to pay a debt listed by a bankrupt in his schedules is valid
and enforceable if made after the filing of a petition in
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bankruptcy and either before or after a discharge and that such
prom se requires no new consideration and need not be in witing
Lambert V. Schmalz (1897) 118 Cal. 33, 50 Pac. 13: Mitua

Reserve Fund Life Association v._Beatty (C.C.A. 9th, 1899) 93
Fed. 747, Rem ngton on Bankruptcy (4th ed.) Sec. 3500, 3502,
3503, 3507, At the hearing of the appeal the Appellant directed
our attention to his verified petition which was said to_contain
all the facts material to the issues presented herein. The
statements-made by Zanft after the filing of his petition in
bankruptcy, as set forth in the Appellant's verified petition,
and upon which the Appellant predicates a promse to pay the
debt, are as follows:

", ..that if Appellant would remain patient that
he (Zanft) woul d see that Appellant was paid the
full amount of said obligation.,” (Page 5)

m. ..said Zanft continually reassured Appellant
of his desire and willingness to pay said
obligation..." (Page 5)

", ..said Zanft reiterating at the tinme of
maki ng said payment of $500 that it was still
his intention to pay the balance of said

obl i gati on whenever he was able to do so."
(Page 6)

To constitute a waiver of the discharge inbankruptcy the
new prom se nust be clear, distinct, certain and unequivocal.
Lambert v. Schmal z, supra; Remington on Bankruptcy (4th ed.)
Sec. 3505. ~Tnhe nere acknow edgenment of the debt or the expres-
sion of a ho?e, desire, expectation, wllingness or jntention
to pay is not, however, sufficient to revive it. Baker v,
Hughes (1937) 56 Chio App. 53, 10 N.E. (2d) 20; Roberts v.

eko IT(193040) 168 Il ?933)29’6 32 P(.2 ()2d1)6’é13;7%\1e2\1eLtth.5A7r_7m_
strong (Tex. rn. Ap 265,W. (2d : .L.R ;
Vachon v. Ditz (1921})) 114 Wash. 11, 194 Pac. 545; _Calendonian
Coal Co. v. Young (1917) 22 N.M 675 167 Pac. 274. Themaking
ofapartial paynent on the debt is |ikew se not sufficient to
revive the debt or to operate as a waiver of the di schar%e.
Baker v, I&%Ehes, supra; Alper v. Republic Inv. Co. (1936 F,

0

(2d) 619; erts v, StekolT, supra; Vachon v. DLtz, supra.

The evidence submtted by the Appellant as to the statement
of Zanft respecting the payment of the obligation in question
does not, in our opinion, establish a promse to pay that
obligation within the neaning of the principle necessarily
relied upon by the Appellant.” The second and third statenents
of Zanft above quoted cIearIY_lndjcate only an intention, desire
or willingness to pay the obligation. The first statenment
while not phrased directly in terms of intention, desire or
willingness to pay, as are the others, is not, we believe,
properly to be considered as conveying a definite promse to
pay the obligation.

W have concluded, accordingly, that the statenments nmade by
Zanft, constitute the expresésion of a desire or intention to
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pay rather than a clear, dlstlnct,,fertaLn aqg uneqylvocal
romise to pay. Zanft's legal Ir1ability in the matter having
een termnated by his discharge in bankruptcy in 1934 and
there being no enforceable promse or obligation on his part
to pay any amount to the Appellant after the date of the
di scharge, the Appellant could not reasonably ascertain that
the indebtedness became worthless in 1935 and include the anou:
thereof as a deduction in his return of income for that year.
The action of the Comm ssioner should, therefore, be sustained.

Pursuant to
Board on file In
t her ef or,

he views expressed in the opinion of the
his proceeding, and good cause appearing

— —

- IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the
action of Hon. Chas. J. McColgan, Franchi se Tax Conm ssioner,
in overruli nP the protest of Sam Katz to a proposed assessnent
of additional tax in the anount of $605.27 for the year ended
Decenmber 31,1935, pursuant to-the Personal |ncome Tax Act

(Chapt er 32@_, Statutes of 1935, as anended) be and the sane is
hereby sustai ned.

Done at Sacramento, California, this 24th day of My,
1938, by the State Board of Equalization.

R E Collins, Chairnan
Fred E. Stewart, Menber
Wn G Bonelli, Menber

ATTEST: Dixwell L. Pierce, Secretary
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